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Al Phillips,VemMeyer,GayleDeMarco, )
GabrielleMeyer,Lisa O’Dell, JoanLeslie,, ) STATE OF
Michael Davey,NancyDobner,Mike Polito, ) pollut~OflCOfhIO
Williams ParkImprovementAssociation, )
Mat Schlueter,Mylith ParkLot Owners )
Association,DonaldKrebs,DonBerkshire, )
JudyBrumme Twin PondFarmsHomeowners )
Association,JuliaTudor,ChristineDeviney, ) PCB _________________

) (ThirdParty)
Petitioners,. . ) (APPEAL FROM AGENCY

) DECISIONGRANTING
Vs. ) NPDES PERMIT)

) PermitNo. 1L0020109
)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCYAND )
VILLAGE OF WAUCONDA, )

)
Respondents. )

THIRD-PARTY PETITION FOR REVIEW OF
A DECISION BY THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

Pursuantto 415 ILCS 5140(e)(l) and35 Ill. Admin. CodeSection105, Al

Phillips, JayJ. Glenn, VemMeyer,GabrielleMeyer,Lisa O’Dell, JoanLeslie, Michael

Davey,NancyDobner,Mike Polito,Williams ParkImprovementAssociation,Mike

Polito,Mylith ParkLot OwnersAssociation,DonaldKrebs,DonBerkshire, Judy

Brumme,Twin PondFarmsHomeownersAssociation,JudyJackson(collectively

referred to asthe (“Resident Group”) herebypetitionsthisHonorableIllinois Pollution

ControlBoardfor reviewoftheAugust23, 2004decisionoftheIllinois Environmental

ProtectionAgency(“Agency”) to issueamodified NationalPollutantDischarge
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EliminationSystem(“NPDES”) PermitNumberILOO2O109 (“Permit”) to theVillage of

Waucondaandits WaucondaWastewaterTreatmentPlant(“WSTP”) to increaseits

currentdischargeof pollutantsintoFiddleCreek,FiddleLake,FiddleMarshandthe

ditchesofthe SlocumLakeDrainageDistrict (“SLDD”). For thepurposeofthis

Petition,collectivelyreferredto asthe “SLOCUM WETLANDS”, which is a sub-

watershedoftheFox River.

A copyofthePermitis attachedasExhibit A. TheAgencyalsopublishedits

RESPONSETO COMMENTS,QUESTIONAND CONCERNS(“Responsiveness

Summary1”)Tr. 8~92acopy ofwhich is attachedasExhibit B. In supportof its

PetitiontheResidentGroupstatesasfollows:

A.
JURISDICTION

RESIDENT GROUP STANDING

PETITIONERS RAISED ISSUESDURING

PUBLIC NOTICE, THE COMMENT PERIOD OR DURING THE PUBLIC HEARING

1. Pursuantto 415 ILCS 5/40(e)(2)(A), theResidentGroupis requiredto

demonstratethattheResidentGroupraisedtheissuescontainedin thispetitionduring

thepublichearingorpriorto thecloseofthepublic record.

2. On TuesdaySeptember9, 2003 at approximately6:30p.m. theAGENCY

convenedan“informationalhearing”(“hearing”) undertheprovisionsof 35 Illinois

Administrative Code166, Proceduresfor PermitandClosurePlanHearingsto hear

oral and‘~wittencommentsonadraftmodifiedNationalPollutantDischarge

Elimination Systempursuantto theApplicationof WaucondaWasteWaterTreatment
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Plant at theWaucondaTownshipCommunityHall Center,505WestBonnerRoad,

Wauconda,Illinois. Over200 Residents,governmentofficials andgroupleaderswerein

attendance,themeetingroomwasfull with standingroomonly, andtheWauconda

Fire Departmentadvisedthe HearingOfficer thatthemeetingmustbemovedfor safety

reasons.TheHearingOfficer advisedtheassembledthatthemeetingwouldbere-located

to theWaucondaHigh Schoollocatedat 555 NorthMain Street,Wauconda,Illinois. The

hearingbeganon Tuesday,September9, 2003at 6:30p.m. and endedonWednesday,

September10,2003at approximatelyat 1:04 a.m.,over 6 hoursand45 minutesof

continuoustestimonyspanningtwo days.

3. TheHearingOfficer setspecificruleswhich everyparticipantwas

expectedto follow (“Hearing Rules”),in relevantpartasfollows:

(a) Thehearingstatedthat “A public hearingmeansthatthis is strictly an

informationhearing.”Tr-5

(b) Thehearingwas“not a contestedhearing.”Tr-5

(c) All speakershadtheoptionofdirectingquestionto theAgencyormake
generalcommentsorboth.Tr 6-7

(d) Village ofWaucondais freeto answerquestionsif theyarewilling
to do so,andtheHearingOfficeradvisedthattheVillage ofWauconda
aswilling to answerquestions.Tr-7

(e) HearingOfficer prohibitedspeakersfrom arguing,cross-examining,
or engagingin aprolongeddialoguewith thepanel.Tr 7

(f) Hearing Officer requiredgroups,organization,andassociations,
electa spokespersonto makecommentsoraskquestionson behalfofthe
entiregroupTr -7.
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(g) TheHearingOfficer advisedthatif anyprior testimonycoveredthe
topicsofaprospectivewitness,theduplicatewrittenoral comments
shouldbeskippedTr. 7-8

(h) Thehearingofficer thenlimited individualsto five minutesand
representativesof groupsto tenminutes.Tr-8

(i) TheAgencyprovidedregistrationcardswhichcouldbefilled out if the
Residentwould like to comment.Tr-8

(j) TheHearingOfficer thenrepresentedthattheAgencywill issuea
ResponsivenessSummarywhichwould attemptto answerall therelevant
andsignificantquestionsraisedin thishearingorsubmittedprior to the
close ofthecommentperiod.Tr-9

4. TheResidentGroupfiled additionalpost-hearingcommentsprior to the

closeoftherecord.Theextensiveparticipationby membersoftheResidentGroupin the

hearingandpost-hearingfilings, fully satisfiestherequirementthattheResidentGroup

raisedtheissuesin thispetitionduringthehearingandprior to closeoftherecord.

5. Prior to thehearing,theResidentGroupmailedindividual noticesand

commentsto hundredsofourneighborsin the SaddlewoodSubdivision,Aspen

GroveSubdivisionandOakGroveSubdivision.Thosepostcardsweregivento Agency

officials andshouldbeapartofthis recordandthoseviewsareincorporated

in this Petition.

RESIDENT GROUP

6. Al Phillips is theco-founderofthePLUG THE PIPEgroupandis the

founderoftheSaveFiddleCreekGroup. Al Phillipsis aresidentofLakeland

Estates,in theVillage ofLakeBarrrigton,Townshipof Wauconda,CountyofLake,

Stateof Illinois. Al Phillips wastheorganizerandwebmasterfor the
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www.savefiddlecreek.comwebsitewhich advisedtheResidentsofdevelopments.Al

Phillipsparticipatedin thehearing.Tr-180.

7. VernMeyer is ownerofTheHerbalGarden,a regionalsupplierof

wholesaleherbs,VernMeyergrowsherbsonhis farm in un-incorporatedWauconda

Township. VemMeyer is apropertyownerin the SlocumWetlands. VemMeyerwas

presentatthehearingandhe is amemberofthePLUGTHE PIPEGROUPandVern

Meyerresideswithin theSlocumLakeDrainageDistrict. VemMeyerownspropertyin

theSlocumWetlands.

8. GaleDeMarcois aresidentofLakelandEstatesin theVillage ofLake

Barrington,TownshipofWauconda,CountyofLake,Stateof Illinois. GaleDeMarco

ownspropertyin the SlocumWetlands.

9. GabrielleMeyeris aResidentofun-incorporatedTownshipofWauconda,

CountyofLake,StateofIllinois. GabrilleMeyeris thewife of VemMeyer,she

resideswithin theSlocumLakeDrainageDistrict. GabrielleMeyerownspropertyin the

SlocumWetlands.

10. Lisa O’Dell is aresidentof LakelandEstatesin theVillage ofLake

Barrington,TownshipofWauconda,CountyofLake,StateofIllinois. Lisa O’Dell is a

memberofthePLUG THE PIPEGROUP.LisaO’Dell resideswithin theSlocumLake

DrainageDistrict andLisa O’Dell ownspropertyin theSlocumWetlands.
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11. JoanLeslieis aresidentof LakelandEstatesin theVillage ofLake

Barrington,TownshipofWauconda,CountyofLake, StateofIllinois. JoanLeslieis a

memberofthePLUG THE PIPEGROUP.JoanLeslieresideswithin theSlocumLake

DrainageDistrict.

12. Mike Polito is aresidentofun-incorporatedWaucondaTownship,County

ofLake,StateofIllinois. Mike Polito is thePresidentoftheWilliams ParkImprovement

Association. TheBoardofDirectorsoftheWilliams ParkImprovementAssociationhas

directedMike Politoto join this Petitionandobjectto thepermit. TheWilliams Park

ImprovementAssociationhasforwardeda Rosteroftheapproximately140 property

owners which is attachedasExhibit C.

13. Mat Schlueter is aresidentofun-incorporatedWaucondaTownship,

Countyof Lake,StateofIllinois. Mat Schlueteris thePresidentoftheMylith ParkLot

OwnersAssociation.TheBoardofDirectorsoftheMylith ParkLot OwnersAssociation

hasdirectedMat Schluetertojoin this Petitionandobjectto thepermit. The Mylith

ParkLot OwnersAssociationhaveforwardedaRosterapproximately85 propertyowners

of theMylith ParkLot Ownerswhich is attachedasExhibit D.

14. DonaldKrebsis a residentofTwin PondFarms,Village ofLake

Barrington,TownshipofCuba,StateofIllinois. Don Krebsis anofficer oftheTwin

PondHomeownersAssociationandhetestifiedin thehearingTr. 102-107.

15. DonBerkshireis aresidentof Twin PondFarms,Village ofLake

Barrington,TownshipofCuba,StateofIllinois. He is amemberoftheTwin Pond

HomeownersAssociationandhewaspresentatthehearing.
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16. JudyBrummeis aresidentofTwin PondFarms,Village ofLake

Barrington,TownshipofCuba,Stateof Illinois. JudyBrummeis anofficer oftheTwin

PondHomeownersAssociation.JudyBrunimehasdirectedthattheTwin Pond

HomeownersAssociationobjectto thepermit. JudyBrunimehasforwardedaRosterof

approximately53 propertyownersof Twin PondHomeownersAssociationwhich is

attachedasExhibit E.

17. NancyDobneris aResidentofun-incorporatedTownshipofWauconda,

Countyof Lake, StateofIllinois andsheis amemberofthePLUG THE PIPE

Group.Tr-48.

18. JuliaTudoris aResidentoftheVillage ofWauconda,Townshipof

Wauconda,CountyofLake,StateofIllinois andsheattendedthehearing.

19. ChristineDevineyis aResidentoftheVillage ofLakeBarrington,

TownshipofWauconda,CountyofLake,Stateof Illinois. ChristineDevineyowns

propertyin the SlocumWetlandsandsheresidesin theSlocumLakeDrainageDistrict.

20. TheResidentGrouphasbeenapproachedby manymoresupportersof

the PLUG THE PIPEgroupandneighborsin theVillage ofPortBarrington,Village of

IslandLakeand un-incorporatedNundaTownshipin Countyof McHenry. The

ResidentGroupconsistsof individualsandthreehomeownerassociations:Twin Pond

FarmsHomeownerAssociation,Williams ParkImprovementAssociationandMylith

ParkLot OwnersAssociation,andanumberof Residentsin theLakelandEstates

Subdivision. TheResidentGrouplists approximately285 homeownersrepresentingin

excessof 500 adultdownstreamResidents.
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B.
RESIDENTGROUPSTANDING

RESIDENTGROUP IMPACTED BY PERMITTED FACILITY

21. EverymemberoftheResidentGroupis so situatedto be affectedby the

permit andthecontinuingandplannedfutureviolationsofthe EnvironmentalProtection

Act in the SlocumWatershedincludingoffensiveconditionsandviolation ofwater

quality standards

22. Theexpandedwastestreamauthorizedby thisPermit flows throughthe

SlocumWetlandsinto theFox River andotherdownstreamwaters.

23. TheLakeCountyForestPreserveowns2,600lineal feetofFiddleCreek

downstreamofthecurrentoutfall of WSTPandFiddleCreekconstitutesthe

northemboundaryofthe517-acreFox River preserve.Tr-76

24. All membersofthe ResidentGroupareResidentsofLakeCountyand

everyResidentsupportsthe LakeCountyForestPreservethroughRealEstateTaxes.

25. All membersoftheResidentGroupexpecttheLakeCountyForest

Preserveto preserveandprotectall LakeCountyForestPreserveAssets.

26. All membersoftheResidentGrouphaveaccessto theFox River Marina

andPreserveforrecreationandboating.

27. ManymembersoftheResidentGrouphaveprimarycontactwith oneor

moreofthefollowing: FiddleCreek,SlocumLakeDrainageDistrict ChannelsandFox

River MarinaandPreserve.

28. MembersoftheResidentGroupincludeall threehomeownerassociations

andResidentsin thesubdivisionofLakelandEstatesandmanyareasofun-incorporated

WaucondaTownship,CubaTownshipandNundaTownshipownprivatewells for
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personalwatersupply,andthis modified NPDESpermithasadirectimpacton thefuture

usefulnessof theircurrentwatersupplyandthehealthandsafetyoftheirfamilies.

SlocumWeflands

29. TheFiddleCreek,FiddleLake,FiddleMarshandSlocumLakeDrainage

District channelsaffectsmanyhundredsof Residentsin McHenryCountyandLake

County.TheSlocumWetlandsextendsapproximately2.4 miles from AndersonRoadto

theFox River.

30. TheseSlocumWetlandshavetwo featureswhichtheAgencyhas

disregardedin bothits permit andResponsivenessSummary.TheAgencyhasfailedto

recognizeFiddleLake,andhasevengonesofar asto haveit removedfrom themaps

which it haspublishedon its website. FiddleLakewasdocumentedin thehearingwith

an 1861 mapTr-193 andacurrenttractmapfrom theWaucondaAssessor’smaps.

31. TheAgencyhasfailedto mentionthesecondsuperfundsitewhichwas

alsodiscussedin thehearing.This2’~~’Superfund[Charkowski] (“Superfund 2”) is

adjacentto the SlocumLakeDrainageDistrict Channelsandaboutone-halfmile from the

WSTPoutfall, directlyon thewastestream.TheAgency,bytheirattomey

advisedtheResidentsthatthis
2

nd Superfundsitewasa“local problem”Tr-197. The

ResidentGrouphassubmittedpost-hearingdocumentationonbothFiddleLakeand

Superfund2. TheResidentGroupdisplayedaerialphotographsofSuperfund2 and

submittedthemto theAgencyin its post-hearingsubmission.TheResidentGrouppost-

hearingsubmissionis madepartofthis Petition.
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C.
PROCEDURAL DUE PROCESS

Kiaren II

32. In theexerciseofanabundanceofcaution,theResidentGroupnotesthat,

one ofthemanyissuesraisedatthehearingwhich is not includedin theAgency

ResponsivenessSummary[Exhibit B] is ajurisdictional objection. This deliberate

omissionby theAgencyindicatesthattheAgencyeitherconsidertheobjectioneither

relevantorsignificant. TheResidentGroupbelievesthe issueof proceduraldueprocess

is athresholdissue.

33. TheResidentGroupadvisedtheHearingOfficerofSupremeCourt

decisionin THE PEOPLEexrel. RobertJ.KlarenII etal., v. Village ofLisle et al.

202Ill. 2’~164, 781 N.E.2’~”223;2002 ILL. Lexis 941, 269 Ill. Dec.426, Tr-l80 acopy

of which is attachedasExhibit F.

34. TheResidentGroupbelievesKiaren II mandatedthattheAgency

establishsuchreasonablerulesfor hearingsunder35 Illinois AdministrativeCode166

whichguaranteeproceduraldueprocess.

35. TheResidentGroupbelievesthat theSeptember
9

th &
10

th AGENCY

hearingwascontrolledby Kiaren II andtheResidentGroupwasdeniedit’s full

panoplyof proceduraldueprocessrights,asfollows:

a. Notice

1. TheAgencyonly mailednoticeto local legislators,countyand
municipalofficials andpublishedto all othersin the Wauconda
Leader;
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2. No downstreamowneroftheimpactedwetlands,otherthantheLake
CountyForestPreservewasmailednotice;

3. TheResidentGroupbelievesall downstreamownersof impactedand
potentiallyimpactedwetlandsin theSlocumWetlands,shouldhave
received,individual formalnoticeoftheseproceedings.

b. Testimonyunderoath;

c. RequireboththeAgencyandtheVillage of Waucondato fully support
anddocumenttheirdraftmodifiedpermit in anopenpublicmeeting;

d. Permitfull documentreviewprior to thehearing;

e. Permitreasonablecross-examinationofall witnesses;

f. Unconscionableto allowanypublichearingwhichseekspublic comment
to continuepast9:00 p.m.

36. TheResidentGroupbelievestheAgencyshouldhavea secondpublic

hearingandrequireboththeAgency andtheVillage ofWaucondato explainanddefend

theirfinal modifiedpermit, thebasisofAgencydecision,permitsfull discussionof real

altematives,full discussionoftheprojectedenvironmentalimpactandcurrentthreatsto

thehealthandsafetyoftheResidentsandallow full, responsiblecross-examination.

37. TheSeptember
9

th and
10

th informationalhearing,wasa condition

precedentfor anypossibleReview,asfollows:

a. Any Petitionerwishingto raiseissueson appeal, mustraisethoseissues
duringthepublicnoticeperiod,public commentperiodor duringthe
public informationalhearing;

b. Any Petitionerwishingto appeal, mustalsoshowtheywill be impacted
by thepermittedfacility.

38. TheResidentGroupwill, by appropriateMotion, askthisHonorable

Board:(a) rule thatKiaren II appliesto all hearingsconductedby theIllinois

This Documentis Printedon RecycledPaper

11



EnvironmentalProtectionAgency;(b) rulethatthehearingrelatingto this permitdid

notmeettheminimumstandardssetforth in Klaren II (c) That all further

considerationofthispermitbestayeduntil theAgencyprovidespersonalnoticeto every

downstreamownerandResidentandconductsafull contestedhearingwhichrequires

boththeAgencyandVillage ofWaucondato testify, underoathandsubmitto cross-

examination.

Statementof IssuesRaised

FALSE APPLICATION - POSSIBLE CRIMINAL VIOLATION
and

HISTORY OF VIOLATIONS

39. 415 ILCS 5/44 is attachedheretoasExhibit G andstates:

Criminal acts; penalties (a) Except as otherwise provided in this
Section, it shall be a Class A misdemeanor to violate this Act or
regulations thereunder, or any omit or term or condition thereof, or
knowingly to submit any false information under this Act or
regulations adopted thereunder, or under any permit or term or
conditions thereof. A court may, in addition to any other penalty
herein imposed,ordçr a person convicted of anyviolation of this Act
to perform community service for not less than 100 hours and not
more than 300 hours if community service is available in the
jurisdiction. It shall be the duty of all Stateand local law-enforcement
officers to enforcesuchAct and regulations, and all such officers shall
have authority to issuecitations for such violations.

40. 415 ILCS 5/44(h)(1)Violations; FalseStatements,states:

Any person who knowingly makes a false material statement in an
application for a permit or license required by this Act to treat,
transport, store, or disposeof hazardouswastecommits the offenseof
perjury and shall be subject to the penalties setforth in Section 32-2
of the Criminal Codeof 1961 (720ILCS 5/32-2
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41. In its Application for thisModified NPDES Permit:

SpecialCondition11 oftheNPDESapplicationrequestsinformationon

theindustrialsurvey. QuestionF-12 RemediationWaste.“Doesthetreatmentworks

currentlyorhasit beennotifiedthat it will receivewastefrom aremedialactivities?“

42. Inresponseto QuestionF-12WSTPansweredN/A.

43. In its Applicationforthis Modified NPDESPermit:

Onpage10 oftheNPDESapplication,vinyl chlorideis listedwith an

asterisk. Theasteriskindicates“not believedto bepresent.”

44. This is contraryto Conestoga-Roversreporton theWaucondaSand&

Gravel SuperfundSite,oneoftwo Superflindsiteswhich eitherimpactorwill be

impactedby theimplementationofthis ModifiedNPDESPermit.

45. TheResidentGroupis prejudicedbecauseit wasneveradvisedofand

hasneverreviewedthe 53 exhibitswhich theAgencysaysit recorded,andis unawareof

anyrecentrepresentationswhich mayhavebeenmadeby WSTP.

46. 415 ILCS 5/39 setsforth therequirementsfor issuanceofpermits,a

copy of which is attachedheretoasExhibit H.

47. 415 ILCS 5/39(a)states,asfollows:

“(a) When the Board has by regulation required a permit for the
construction, installation, or operation of any type of facility,
equipment, vehicle,vessel,or aircraft, and the applicant shall apply to
the Agencyfor suchpermit and it shall be the duty of the Agencyto
issue such a permit upon proof by the applicant that the facility,
equipment, vehicle,vessel,or aircraft will not causea violation ofthis
Act or of regulations hereunder. The Agency shall adopt such
proceduresasare necessaryto carry out its duties under this Section.
In making its determinations on permit applications under this
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Section the Agency may consider prior adjudications of
noncompliancewith this Act by the applicant that involved a release
of a contaminant into the environment. In granting permits, the
Agency may impose reasonableconditions specifically related to the
applicant’s past compliance history with this Act as necessaryto
correct, detect, or prevent noncompliance. The Agency may impose
such other conditions asmaybe necessaryto accomplishthe purposes
of this Act, and as are not inconsistent with the regulations
promulgated by theBoard hereunder. ...“

48. At theSeptember
9

th ~~
10

th informationalhearing,Ms. Moreno,the

attorneyfortheAgency statedasfollows: Tr -18

“... Now, yes,it is true that through the ‘90’s it IWSTPI had a
lot of problems. No questionabout that. But it (WSTP] doesn’t have
those sameproblems anymore. What happened basically is that in
2000, 1999 and 200, we had the Attorney General’s office file suit
against the Village to force them to take care of some of these
problems. And there was a consentdecreeentered into here in Lake
County in Chancery Court. And for those of you who might be
interested, it’s No. 99 CH 720. It was entered on December 13,
2000....”

49. ThisWSTPpermit,whichhasbeenapprovedby theAgency

theAgencycanbecharacterizedasfollows:

a. WSTPhasfiled afalseAnswerto thisApplicationfor Modified
NPDESPermit, in thatWSTPknowsthatWSTPcurrentlyreceives
wastefrom aremedialactivity;

b. Uponinformationandbelief,Agencyhasnotreportedthis false
statementunder415 ILCS 5/44(h)(1);

c. WSTPhasfiled afalseAnswerto thisApplicationfor this Modified
NPDESPermit, in that WSTPwasaskedonpage10 oftheNPDES
applicationif vinyl chloridepresent,WSTPansweredwith anasterisk
indicating“not believed to be present.”

d. Uponinformationandbelief,Agencyhasnot reportedthis false
statementunder415 ILCS 5/44(h)(1);

This Documentis PrintedonRecycledPaper

14



e. ThattheAgencyadmitsthatWSTP“hada lot ofproblems”andthe
Agencyhadto havetheAttorneyGeneralfile suitagainstWSTP
to forcethemto complywith the law.

f. TheAgencyhasapparentlynotrequiredWSTPto file acorrect
Application.

WAUCONDA WASTE STREAM - INFLOW

50. WSTPhasthreewastestreamsmakingup its inflow. In additionto

domesticwasteandindustrialwaste, WSTPacceptsthirdwastestreamof

leachatefrom asuperfundsiteleachatecollectionsystem.Theindustrialwastestream

servicesavarietyof industries,andincludesvolatile organiccompounds,semivolatiles,

baseneutralacids(BNAs), metals,phenols,oils, grease,DOB, COD, TSS,boron,radium

andradon.Rs-7& Rs-37

51. WaucondaSand& Gravel(“Superfund1”) is aNPL SuperfundSite

locatedat BonnerRoadandGarlandin WaucondaTownship3. TheVillage ofWauconda

is oneofanumberofpotentiallyresponsibleparties.

52. In November,2003, theLakeCountyHealthDepartment(“LCHD”) did a

randomresidentialwell testin aprivatewell nearSuperftmd1. ThattestfoundVinyl

Chloride. SinceDecember,2003,furthertestinghasshowncontaminationof

groundwaterfrom aleachateplumeby a numberofcontaminates.Groundwater

contaminationhasbeenidentifiedin almost100homesin theHillcrest Subdivisionand

recenttestinghasshowntheleachateplumeis movingandcontaminatingadjacent

subdivisions.Petitionerwill, by appropriateMotion, requesttheIllinois Pollution Control
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Boardto includethesedevelopmentsin theirreviewofthis permit. Thetestimonyatthe

hearingraiseslegalandscientificissueswhichpointto flawsin analysisusedby the

Agencyin its draftpermit.

53. This permitandis the2’~permit, issuedby theAgency,which involves

Superfund1 leachate.TheAgencyhasissuedanotherpermitnumber2001-EP-3444

which allowsthedischargeofanaverageof4,000gallonsperdayofleachatefrom a

Superfund1 collectionsystemto WSTP.RS-37 EventhoughtheAgencyknowsthat

WSTPreceivesleachatecontaining11 metals,volatile organiccompounds,pesticides,

base/neutrals,cyanide,oils andgrease,phenols,oxygen-demandcompoundsandtotal

suspendedsolids,it hasstill not requiredpretreatment,ratherthe Agencyis only

requiringroutinemonitoringtwiceduringeachpermitcycle Rs-37

54. TheResidentGroupdoesnotbelievetheAgencywill protecttheSlocum

WetlandsandtheResidentGroupdoesnot believetheWSTPdischargemeetsany water

standards.Thesedoubtsextendnotonly to theAgencyassessments,but to Agency

testing,specificallythescopeofAgencyandWSTPtesting.OnAugust20, 2004,

amemberoftheResidentGroupfundedagrabsamplefrom the WSTPoutfall pipe.

Theresultsindicatethepresenceof fourvolatile compoundsabovethereportinglimit:

Bromodichiormethane,Chloroform,DichlormethaneandMethyl-tertbutyl (MTBE)

ether,acopyofthatAnalyticalReportis attachedasExhibit I. TheAgencyadvises,in

thispermit, that on June21, 2004 it took testsofeffluentwhich corroboratedthe

Waucondasamplesthat neithervinyl chloridenorbenzenewerepresent.TheResident

GrouptestonAugust20, 2004evidencesdifferentfacts.
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55. 415 ILCS 122/5,acopyofwhich is attachedasExhibit J, statesthatthe

GeneralAssemblyfinds thatmethyltertiarybutyl ether(MTBE) presentssubstantial

environmentalrisksto thewaterquality in Illinois, aswell asto the public health,safety,

andwelfareofthepeopleoftheStateof Illinois. ThepresenceofMTBE in theSlocum

Wetlandswill beaddressedby supplementalMotion also.Theissuesraisedby this test

go far beyondthispermit andthetestresultshavebeenreportedto LCHD.

56. It is absolutelyclearthat the inflow Waucondawastestreamis ahighly

dangerousfactandnotroutinein anyway. TheWaucondawastestream

requiresextensivepretreatmentandtestingbeforereleaseinto theenvironment,if in fact

it caneverbedischargedinto the environment.At aminimumeverycontaminantfound

in Superfund1 or in groundwaterleachatein theHillcrest Subdivisionshouldbe tested

for in this permit.

PRETREATMENT

57. On September19, 2000,Waucondaadoptedanordinanceestablishinga

PretreatmentProgram, It hascompletedasurveyandcompliedalist ofthenon-

residentialusersin thevillage. Howeverit appearsthatWaucondahasnot

implementedandenforcedtheprogram. Rs-12 In a letterdatedAugust3, 2001 the

USEPAdeterminedthat Pretreatmentper35 Ill. Adm. CodePart310 wasnot

warranted.TheResidentGrouphasnotseentheAugust3, 2001 USEPAletter. The

ResidentGrouphasconstantdiscussionswith theUSEPAandwill requestthereason

for thisdecision.Thatissueaside,theAgencyhasgivenno reasonwhy it hasn’t

requiredWSTPto implementapretreatmentprogram.
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ANTIDEGRADATION

WAUCONDA WASTE STREAM -OUTFLOW

58. This Boardhasparticularizedanantidegradationmandatein its General

WaterQuality Provisions35 Ill. Adm. Cod302.105,acopyofwhich is attachedheretoas

Exhibit K, andthisBoardstatesasfollows:

“The purposeofthis Sectionis to protect existingusesof all watersof the
Stateof Illinois, maintain the quality of waterswith quality that is better
than water quality standards,and prevent unnecessarydeterioration of
watersof theState.”

59. WSTPhasdirectedits outflow to theVillage border,choosingto

degrade the lakes,streamsandwetlandsof downstreamneighborsandcommunities

Tr 180-196.TheAgencyis awilling participantin this downstreamdegradation

through its NPDESpermit program. TheAgencyemploysahearingprocesswhich

protectstheApplicantandAgencyfrom public cross-examinationof thetermsof Draft

Permits. Inthis casetheAgencyhasissuedapermitwhichpayslip serviceto this

Board’santidegradationmandate,andevadescompliance.

60. ThisResidentGrouprepresentsindividualsandHomeownerAssociations

downstreamofthetwo outfalls which WSTPhasusedoverthe last100.. This

ResidentGroup,representsindividualsandhomeownerassociationsandspeaksfor over

280 downstreamhomeownerswho knowwhatto expectfrom WSTPandtheAgency.

Exceptfortheoutfall pipeandashortsegmentof theFiddleCreek,the landto be

affectedby thiswastestreamis not in theVillage of Waucondaandit is not ownedby

theVillage of Wauconda..Theentirestreamandchannelsystemis underthejurisdiction

ofSLDD. ThedownstreamResidentsofthis Grouparenot ResidentsoftheVillage of
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Wauconda.This permit grantsWSTP, with theapprovaloftheAgency, theright to

burdenanddegrade,withoutcompensation,all land,lakes,streams,channels,wetlands

and aCountyPark locatedin theSlocumWetlands andbindthisuniqueenvironmentto

theWaucondawastestreamfor all time. From its constructionto 1983,WSTP

dischargedinto BangsLake Creekwhich degradedSlocumLake.“In 1983theBoard

terminatedthevariance,whereuponthedischargewasmovedawayfrom SlocumLaketo

its presentlocationin FiddleCreek.(FiddleCreekhaspreviouslybeendesignatedin

Wauconda’sNPDESpermit andotherIllinois EPA documentsas“anunnamedtributary

to theFox River” orWaucondaCreek;”however,thepermitteddischargepointhasbeen

thesamesince1983”Rs— 7.

61. 302.105(a)Existing Usesstatesasfollows:

Usesactually attained in thesurfacewater body or water body
segmenton or after November 28, 1975,whetheror not they are included in
thewater quality standards,must be maintained and protected.Examplesof
degradation ofexisting usesof thewater ofthe Stateinclude:

a. an action that would result in thedeterioration ofthe existing
aquatic community, such as a shift from a community of
predominantly pollutant-sensitive speciesto pollutant-tolerant
speciesor a lossof speciesdiversity;

b. an action that would result in lossof residentor indigenousspecies
whosepresenceis necessaryto sustain commercialor recreational
activities; or

c. anaction that would precludecontinueduseofthesurface water
body or water body segmentfor public water supply or fore
recreational or commercial fishing, swimming, paddling or
boating.
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62. Prior to November28, 1975 theSlocumWetlandsconsistedof

FiddleMarsh,FiddleLake,FiddleCreekandthedrainagechannelsoftheSLDD. There

wasno NPDESdischargeinto theSlocumWetlandsandtheboundaryofVillage of

WaucondamaynothaveextendeddownAndersonRoad.

63. TheAgencyhasimplementedpolicieswhichareincompatiblewith the

languageof both 302.105and302.105(a)andwhich contravenesboththe

antidegradationmandateandtheNovember28, 1975 benchmark.A fair readingofthe

antidegradationprovisionsrequirestheAgencyto doanassessmentofthe Slocum

Wetlands,asit existed,prior to November28, 1975. TheSeptember15, 1993Agency

streamsurvey,is not the statutorybenchmark.Thatsurveyfound“fair environmental

conditionsandidentifiedelevatedlevelsofconductivity,nitrateplus nitrite,phosphorus,

sodium,potassium,boron,strontium,~ndoil downstreamoftheWSTPoutfall. These

conditionsareclearly theresultofthe 1983 relocationoftheWSTPoutfall. TheAgency

hasrefusedto evaluateanyofthe abovecontaminantsandfurther it hasfailedto

evaluatetheimpactof increasedpollutantloadingoneitherthefishandplant community.

64. 415 ILCS 5/39(a)statesthattheapplicantshallapplyto theAgencyfor

suchpermit andit, shallbetheduty oftheAgencyto issuesuchapermit uponproof by

theapplicantthatthefacility.. .will notcausea violationofthisAct orof regulations

hereunder.

65. TheAgencyissuedadraft modifiedpermitwithoutanyeffort to obtaina

currentantidegradationassessment.The2003antidegradationassessmentwasbasedon a
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September15, 1993streamsurvey. The 1993facility streamsurveyfound“fail

environmentalconditionsin WaucondaCreekwith minorimpactfrom WaucondaSTP

discharge.”Elevatedlevelsofconductivity,nitrateplusnitrite, phosphorus,sodium,

potassium,boron,strontium,andoil downstreamofthe Waucondaoutfall.” Conditions

asof November28, 1975 is thebenchmarkfor antidegradationassessments.TheAgency

hasfailed to protecttheexistingusesofthereceivingwaters,asofthebenchmark,the

potentialeffecton existingusesincludingaquaticcommunity,includingendangeredfish,

pollutantsensitiveplant specieshasnotbeenconsidered.

66. In October,2003theVillage ofLakeBarringtonretainedKOT

EnvironmentalConsulting,Inc (“KOT”), to perform a PreliminaryEvaluationof

FiddleCreekWatershed,a copyofwhich is attachedheretoasExhibit L. TheResident

Groupobtaineda copyofthis documentundera FOIA request,andwehavebeenadvised

thatit is apartoftheVillage of LakeBarringtonpost-hearingsubmission.Thisreport

documentsa lossof 180 acresofopenwaterin the SlocumWetlandssince1993 Exhibit

K at3. At thecurrentwastewaterloadingconditions(1.4MGD), thewetlandwill be

reducedto a channeltaking wastewaterdirectlyto theFoxRiver. This processcantake

placein 14 to 15 years. Increasingthewastewaterdischargeto 2.4 MGD will increase

theagingprocessevenmoreresultingin theeliminationofthewetlandaltogether.

67. TheKOT reportEx L coupledwith thetestimonyofHuff& HuffTr 61-

83 evidencea degradationof theSlocumWetlandsfrom currentdischargesfrom WSTP.

TheResidentGrouphasfoundnoprovisionfordeferralofdecisionmaking. 415 ILCS

5/39(a)actuallystatesit is theduty oftheAgencyto issuesucha permituponproofby
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theapplicantthatthefacility will notcauseaviolationoftheactorregulations.

68. 302.105(f)Ex requirestheantidegradationassessmentto considerimpacts

to biological communities,increasedloading,oralternativesorby providinga showing

ofbenefitswhich fully justify theproject.

69. OnDecember10, 2003theAgencyheldaLocal GovernmentMeeting,

andonly approvedlocal governmentrepresentativeswereallowedto participate.The

AgencypreparedanAction Items/CommitmentsMemoafterthemeetingwhich is

attachedheretoasExhibit M. It appearsthattheAgencydid nothonorits commitment

to local governmentrepresentatives;

70. OnDecember10, 2003theAgencystatedthat“Datahasnotbeen

gatheredonDissolvedOxygen(D.O.) levelsin localupstream/backgroundlocations.The

Illinois EPA hascommittedto re-evaluatetheD.O. regimein thestreamin light of

assertionsof low D.O. concentrationsEx M -1. OnAugust23, 2004,theAgencyadvised

thePublic,in its ResponsivenessSummary,as follows: Rs-7.

“This information is limited; the extent to which it is representativeof normal
streamconditionsandits relationshipto theWaucondadischargeis unknown.
To addressthe issue the Agency is adding a special condition requiring the
facility to collaborateandparticipatein cooperationwith theAgencyin a studyto
characterizethe dissolvedoxygenprofile andstudy possiblenutrientsimpactsin
Fiddle Creekin the vicinity anddownstreamof Outfall 001 beforeandafterthe
expansion.The Waucondapermit will contain a re-openerclauseto allow
additional controls upon the facility operation should there be an ongoing
dissolvedoxygenproblemattributableeitherpartiallyorwholly to theWauconda
discharge.While it is possiblethatadditionalflow from this facility mayactually
be beneficial to the DO regime of the system,this mater will be evaluatein
concertwith additionalrequiredmonitoring.
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OnAugust23, 2004theAgencyadvisedthepublicat Rs-31 asfollows:

“The permit as issued includes dissolved oxygen limits and supplemental
monitoring requirementsto addresspotential problemswithin Fiddle Creekand
determineany culpability of this dischargeshould Fiddle creek exhibit DO
deficiencies,andrequireanyadditionalcontrolsthatmaybewarranted.

Not only hastheAgencydefaultedon its commitment,to local

governmentrepresentativesto re-evaluatetheD.O. regime,weassume,priorto

issuingthefinal permit, in theapproximately8 monthssincetheAgencymade

its commitmentto its local governmentpartners,theAgencyhasmadeno

effort to gatherdataon theDO regime. Insteadit haschosento ignorethe

fmdings ofHuff& Huff, who did monitorFiddleCreekin threelocationsand

theirfindings indicatedfouroutoffive DO violations.Thesedocumentedwater

qualityviolationscombined with findingsthatNitratesplusnitrites findings

wereabovetheuseimpairmentcriterialeadto theconclusionthatany

dischargeofeffluentaloneor in combinationwith othersources,shallnot causea

violationofany applicablewaterqualitystandardoutline in 35 Ill. Adm. Code

302. This permitallowsdischargesthatmaycauseorhaveareasonablepotential

to cause,orcontributeto violationsofthewaterqualitystandardsregarding

offensiveconditions,in violationsof35 Ill. Adm. Code302.206whichviolates40

CFR122.44(d)and35 Ill. Adm. Code309.141.

71. TheResidentGrouplooks to thisBoardto implement302.105,protect

protectexistinguseswhich includesaCountyParkandMarinawith primarycontactwith

Residentsalongits entireboundary. TheResidentGrouplooks to theBoardto enforce

its mandatethatthequalityof thewatersoftheSlocumWetlandswill bemaintainedwith
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waterquality thatis betterthanwaterqualitystandardsandpreventunnecessary

deterioration.TheResidentGrouplooks to theBoardto restorationofthe Slocum

Watershedto preNovember28, 1975.

72. 35 Ill. Adm. Code302.105(c)(2)statesasfollows:

c) High Quality Waters

2) TheAgencymust assessany proposedincreasein pollutant loading
that necessitatesa new, renewed or modified NPDES permit or any
activity requiring a CWA Section401 certification to determine
compliancewith the Section. The assessmentto determinecompliance
with this Sectionmust be madeon a case-by-casebasis.In making this
assessment,theAgencymust:

B) Assurethefollowing:

i) The applicable numeric or narrative water quality standard
will not be exceededasa result ofthe proposedactivity:

ii) All existinguseswill be fully protected;

iii) All technically and economicallyreasonablemeasuresto avoid
or minimize theextentof the proposedincreasein pollutant loading
havebeen incorporated into the proposedactivity; and
iv) The activity that results in an increasedpollutant loading will

benefit the community at large.

73. TheAgencyadvisesthePublicin its ResponsivenessSurveythatthe

Agencysentout a letter to theregulatedcommunityin July 2002explainingthe

requirementsof Part302.105(c)(2)(B). AttachmentA to this sameletterspecifically

requiresthedischargerto addresscompliancewith theIllinois GroundwaterProtection

Act andadiscussionofthe impactoftheprojecton thereceivingwater.RS-7

74. On August23, 2004,thedateof issuanceofthispermit,theAgency

advisesthat WaucondahasNOT mettheserequirements.
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PrivateWells

75. In its ResponsivenessSummaryRs—28 theAgencyhasadvisedthat for

theperiodofSeptember9, 2001,throughSeptember9, 2003,theLCHD tested20 ofthe

wells in theFiddleCreekArea;noneofthesewells showedcontamination.On September

1,2004amemberofthis ResidentGroupresidingin LakelandEstates,at herexpense,

hadherwell tested. Theresultsof thattestareattachedheretoasExhibit N.

76. TheKOT ReportEx L, a 2003expertreportnotesatEx L p2 “a

significantnumberofresidencesin thethreecommunitiesthathavewellsthat arenot

reportedin thedatabase.TheconmiunityofLakelandEstateshas12-recordedwells and

four ofthewells exhibitahigh susceptibilityto subsurfacecontamination.The

communityofLakelandEstateshas12-recordedwellsandfourwells exhibitamedium

susceptibilityto surfacecontamination.ThecommunityofTwin PondFarmshas11

wellsandoneofwhich hasahigh susceptibilityto subsurfacecontamination.The

communityof Twin PondFarmshas11 wells, one ofwhichhasamediumsusceptibility

to surfacecontamination.

Alternatives

77. 302.105requirestheAgencyto provideanoverviewofalternatives

consideredbythe applicantandidentificationofanyprovisionsoralternativesimposed

to lessentheloadincreaseassociatedwith theproposedactivity. Theprior historyof

WSTPandactionsoftheAgencyevidencea biasto protectthesurfacewatersin the

Village of Wauconda,specificallyBangsLake. Thehearinghadmanycommentsfrom

Residentsthattheoutfall shouldbe into BangsLake. At this writing WSTPhasalready
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degradedtwo lakes[SlocumLakeandFiddleLake],anddegradedthewatersofthe

SlocumWetlandswith anet lossof openwaterin the SlocumWetlandsof 180 acresof

openwatersince1993. Thispermit sanctionsthecontinueddegradationofthe Slocum

Wetlands.

78. Two additionalalternativesproposedby theResidentGroupare:

a. ClosingtheWSTPandput thewastestreamundergroundto the
NorthernMoraineWaterReclamationDistrict facility about3 miles
away;

b. Constructanundergroundpipewhich connectsWSTPto theSLDD
channelsandrunninga pipeon thebottomofthe SLDD channel
directlyinto theFox River. This, ofcoursewould requireWSTPto
increaseits treatmentsothattheoutfall wouldnot degradethe Fox
River.

Fox River

79. Thepermithasfailedto addresstheimpactWSTPwill haveon theFox

River,animpairedwaterway. TheDT22 segmentoftheFox River which is thereceiving

waterbodyfrom FiddleCreekis impaireddueto nutrients,siltation,pathogensand

suspendedsolids.

WHEREFORE,NOW COMESAl Phillips,VernMeyer, GayleDeMarco,

GabrielleMeyer, LisaO’Dell, JoanLeslie,MichaelDavey,NancyDobner,Mike Polito

andtheWilliams ParkImprovementAssociation,Mat SchlueterandtheMylith ParkLot

OwnersAssociation,DonaldKrebs,Don Berdshire,JudyBrummeandtheTwin Pond

FarmsHomeownersAssociation,JuliaTudorandChristineDevineyandthe 180

homeownersandover 500 adultdownstreamResidentsprayfor thefollowing relief:

A. ThattheIllinois PollutionControlBoardsetasideNPDESpermitIL

0020109issuedto theVillage of WaucondaonAugust23, 2004;
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B. That theIllinois PollutionControlBoardrule thatthehearingdid notmeet

theproceduraldueprocessrequirementsof KlaerenII andordertheAgencyto draftnew

proceduresforhearingsandre-noticeapublichearingto discussthepermitorany

modificationofthepermitreasonablecross-examinationoftheApplicantandAgency;

C. That theIllinois Pollution ControlBoardinstructtheAgencyto begina

newantidegradationassessmentofthe SlocumWetlandsusingNovember28, 1975 asthe

benchmarkdate;

D. That the Illinois Pollution Control Board instruct theAgencyto

performa newwaterquality assessmentin orderto establishconditionsandlimits to

protectIllinois waters;

E. Thatthe Illinois Pollution ControlBoardinstructtheAgencyto reviewthe

WaucondaWasteStreamandtheSuperfund1 leachate;

F That the Illinois Pollution Control Board do detailedtestingofthe WSTP

outfall effluent, includingsedimentcutsalongthewastestreamfor all contaminates

foundin Superfund1 leachateandall pollutantsfoundin Hillcrestwells;

G. ThattheIllinois PollutionControlBoardinstructtheAgencyto review

alternativesincludingalternativesites;

H. ThatFor suchotherandfurtherreliefasthisHonorableIllinois Pollution

ControlBoarddeemsjust.
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September27, 2004

JayJ.Glenn ___________________________________
AttorneyatLaw JayJ.Glenn
2275HalfDayRoad OneoftheattorneysfortheResidentGroup
Suite350
Bannockburn,Illinois 60015
(847) 526-9202
ARDC#0970719
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